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EDITORIAL NOTES. 


Those who have read the uniformly interesting and commendable 
editorials of Dr, Frank Crane, appearing nightly in the New York 
“Globe,” and simultaneously in some of the Western newspapers, will 
frequently find suggestions in them well worthy of special consid- 
eration. One of the recent ones was on the subject of “Good Gov- 
ernment for Cities.” In brief, the article goes on to show that good 
government is self-government; that any government imposed from 
outside by a class or by leaders has in itself the seed of abuse. “The 
closer the whole body of the people is linked to the authority over 
the people, the sounder and more stable and more just is government.” 
He then adds that “good government is skilled, expert government. 
Running a city is a problem like running a factory or a railroad. It 
takes somebody, not anybody, to attend to it. The best men possible 
should be secured as officials. They should be trained, They should 
be efficient. Good government is impossible so long as there remains 
a trace of the vicious idea that a public office is for any other purpose 
than to be of the best possible service. So long as men are employed 
to reward them for party service, to repay debts of friendship, or to 
provide a place for deserving incompetents.there is no hope. The 
only question to be asked concerning any city employé, from a 
stenographer or bookkeeper to a police chief or mayor, is, ‘Can he do 
the business?’ Good government is impossible without the elimina- 
tion of political parties. The issues between Democrat or Republican 
have no more to do with choosing an alderman or a city controller 
than the issues between Baptist and Presbyterian.” He declares that 
good government should be taught in the public schools; that it 
should provide employment for all its citizens; that it demands the 
short ballot; that its main first care is for the children; that partisan, 
religious and other class issues are fatal to good government. His 
closing sentence is: “Good government means simply common sense 
and efficiency applied to city business.” Some of these principles 
have long been advocated by the Journal, and especially two, namely, 
that thoroughly good officials should be re-elected so long as they 
make good, regardless of their national political views, and that muni- 
cipal public offices ought never to be awarded in payment of political 
debts. It may be a long time before the citizens of this or of other 
States arrive at the same conclusion and put these principles into 
practice, but it must come before the dawn of the better municipal 
life. 
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In November one of the higher Courts of California (the name 
of the Court we have not secured, but it was a Court of Appeals) 
gave an opinion in a jitney ordinance case arising in San Diego, 
which states quite squarely the municipal power to regulate the jit- 
ney-bus business. The exercise of the power of municipalities over 
the jitney business was the real issue. A man by the name of Lee 
was taken into custody for violation of the city jitney ordinance, and 
he petitioned for a writ of habeas corpus. It was alleged in the war- 
rant of arrest that Lee had refused to run his auto-bus so as to 
maintain a regular schedule over a designated route from 6 a. m. to 
12 o’clock, midnight, daily, for at least six days a week, as is provided 
hy the ordinance. The permit issued to Lee provided that he should 
cover the distance between Fifth and E streets and University ave- 
nue, San Diego, and it was alleged in the complaint that for three 
consecutive days he failed to operate his bus so as to maintain a regu- 
lar schedule for eighteen hours daily. To enforce such a schedule 
would mean the end of jitneys everywhere. The Court, in deciding 
the case, declared that instead of the ordinance being unreason- 
able, as alleged by the petitioner, it was most reasonable, 
and said: “There can be no more reason for not. exercis- 
ing the same control over autos engaged in transporting pas- 
sengers for pay than in supervising and controlling vehicles 
that can only move on metal rails. In fact, there is greater incon- 
venience to traffic on the streets and more danger of accidents from 
numbers of autos dashing along at a high rate of speed in the hot 
quest of nickels, than in cars confined to certain well-defined tracks. 
The ordinance does not indicate any desire upon the part of the city 
government to destroy or unnecessarily hamper the new mode of 
transportation, but it is merely exercising that regulation which ex- 
perience has demonstrated must be applied to any individual or cor- 
poration serving the general public. The business of the applicant is 
that of a common carrier subject to the same obligation to the public 
as any other common carrier. Nor is it unreasonable to require them 
to maintain the service during prescribed hours. They are engaged 
in a public service that the Legislature may always regulate.” 

The Court then took up seriatim the objections urged in behalf 
of Lee, and disposed of them along the line of the argument that as 
common carriers the drivers of the auto-bus are subject to the same 
regulation that other common carriers must subject themselves to. 
The business is hazardous to the general public, and their interests 
must be looked after. The ordinance objected to is within the police 
power of the city of San Diego, the opinion holds. The Court said 
the right to solicit passengers and convey them for hire from one part 
of the city to another, as Lee did, is a privilege which he cannot ex- 
ercise as a right, but its lawful existence must depend upon a grant 
whose character will not be changed by calling it a franchise or a 
license. The police power is not subject to any definite limitation, 
but is co-extensive with the necessities of the case and the safeguard 
of the public interest. It may be said in a general way, declared the 
Court, that the police power extends to all the needs of the public. 
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Another vital principle, said the Court, is that except as restrained 
by its own fundamental law or by the supreme law of the land, a State 
possesses all legislative power consistent with its representative form 
of government, and may by legislation provide for the common good 
as involved in the well-being, happiness and prosperity of the people. 
Rights of property, like all other social and conventional rights, are 
subject to such reasonable limitations and reasonable restrictions as 
the situation admits. 





Another California case of some interest, which was, of course, 
only reported in the public newspapers, was in the matter of a motion 
before a criminal court in Los Angeles to secure the disqualification 
of a non-resident special counsel for the prosecution. The case was 
that of State v. Schmidt, charged with murder, the victim having been 
one of the twenty accused of dynamiting the building of the Los 
Angeles “Times,” over a year ago. The matter of the dynamiting will 
be well remembered by our readers, since the affair was said to have been 
attributable to the I. W. W. Mr. James W. Noel, who was engage:i 
for thirteen months in trying forty-eight persons in Indiana on dynamit- 
ing charges, (forty of them were convicted), was considered by the 
Prosecuting Attorney as possessed of the peculiar knowledge necessary 
to try and convict the defendant, and Mr. Noel was actually present to 
assist. The defendant’s attorney objected to the qualifications of Mr. 
Noel to serve as special counsel in the Court, since, “although he was 
appointed by the Board of Supervisors of the county as a Deputy Dis- 
trict Attorney, he was not a resident of California, nor of Los Angeles 
county, nor a qualified elector, nor a California attorney.” A long 
legal debate followed, in which the District Attorney declared there 
was nothing on record to show that Mr. Noel had been appointed as 
District Attorney; that, as a matter of fact, he had not been appointed 
or employed by the Board of Supervisors, which had simply appro- 
priated a certain sum of money to pay him for his services as associate 
counsel, in which he appeared under the well known rule of comity 
between States. “Jf there ever was a case where it was proper to 
employ counsel from a sister State, surely this is the case,” said the 
prosecuting officer. The defendant’s counsel insisted that, while the 
rule of comity may have been observed in the past, this was entirely in 
regard to civil cases and that in no criminal case is there record of 
counsel being brought in from other States to assist District Attorneys. 
The Judge of the Court postponed his ruling upon the matter, and, 
before that was given, Mr. Noel applied for and obtained admission to 
the Bar of California, and so the real question presented was not decided. 





On November 17 the Court of Errors and Appeals of this State 
heard argument in the disbarment proceedings brought against Judge 
Hahn and Alfred B. Cosey, colored lawyer, both of Newark. The ques- 
tion was on the right of the Chancellor to disbar lawyers from practicing 
as solicitors in the Court of Chancery. The cases were separate, but, 
by agreement, were heard together on a motion to dismiss the appeal 
from the Court of Chancery, which motion was made by Mr. Nelson B. 
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Gaskill. In his argument Mr. Gaskill contended that the Court of 
Errors is without jurisdiction to determine the merits of the orders ap- 
pealed from and that the Court of Chancery has power and authority 
to issue such orders. Consideration of these questiqns led to an 
.extended discussion of the history and inherent powers of the Court of 
Chancery and the effect upon them of the Constitution and judicial pro- 
cedure followed in the state for more than a century. Going back to 
1705, when Lord Cornbury established a Court of Chancery in the prov- 
ince by virtue of his commission as Governor, Mr. Gaskill said 
that the Governor and hs counsel were commissioned to establish a 
court following as nearly as possible the usage of the High Court of 
Chancery of England. This establishment continued in force until 
1770, when Governor Franklin constituted himself Chancellor and Judge 
of the High Court of Chancery or Equity of New Jersey. Quoting 
the late Chief Justice Beasley as authority, Mr. Gaskill said that during 
this formative period the decrees of the Court of Chancery were not 
appealable, the power of the Court of Errors and Appeals then being 
applicable alone to actions in the courts of common law. Having thus 
stated that in its original conception the Court of Chancery was a 
sovereign tribunal, Mr. Gaskill traced the history of subsequent changes 
brought about by constitutional or legislative enactment and legal prac- 
tice. He argued that certain of the inherent powers, among them the 
right to control practitioners of the court, are still retained by the 
Court. The fact that such powers had not been exercised, Mr, Gaskill 
submitted, was not evidence of their abrogation, and in the absence 
of clear statutory authority he submitted that they are still in full force 


and effect. 





Answering these arguments, former Attorney-General Robert H. 
McCarter, who appeared with his son, George W. C. McCarter, as 
counsel for Mr. Hahn, stated that the right of appeal was based directly 
upon Section 111 of the Chancery act of 1902 which provides that “all 
persons aggrieved by any order or decree of the Court of Chancery may 
appeal from the same or any part thereof to the Court of Errors and 
Appeals.” The only question involved, therefore, according to Mr. Mc- 
Carter, was whether Mr. Hahn is “aggrieved” by the action of the 
Chancellor. Answering this question Mr, McCarter said: “He cer- 
tainly is in every practical sense of that word aggrieved by an order 
which debars him from following his profession in a court that admin- 
isters one-half of the jurisprudence of this state. Can it be that he is not 
aggrieved also in the eyes of the law? Both reason and authority 
answer that it cannot.” After outlining the practice in New Jersey ane 
other States, Mr. McCarter insisted that everything about it tends tow- 
ard the concentration in the Supreme Court of responsibility for ad- 
mission to the practice of law. Differentiating between the situation 
here and in the English Court of Chancery. Mr. McCarter said that in 
England one may be a solicitor in the Court of Chancery without being 
an attorney at law, while here that is impossible. In view of all the 
facts, he said, it cannot be believed that the Chancellor has any power 
permanently to exclude an attorney from practicing in his Court. The 
questions thus presented to the Court of Errors are certainly most 
important and suggestive. 
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IN RE PUBLIC DEFENDER. 


Section 56, P. L. 1898, Chapter 237, reads as follows: 

“The Ccurt before which any person shall be tried upon indict- 
ment is hereby authorized and required to assign to such person, if 
he is not of ability to procure the same counsel, not exceeding two, 
and such counsel shall have free access to such person at all reasonable 
hours ; and for services rendered by counsel so assigned, in cases of 
homicide, a reasonable compensation may be fixed and allowed by 
the Judge of the Court before which such trial shall be had, and the 
sum so fixed and allowed shall be paid by the collector of the County 
wherein such indictment is found, upon presentation of the certificate 
of the Judge of said Court, fixing and allowing such compensation.” 

There is no doubt concerning the motive of the Legislature in 
promulgating the foregoing provision of the Criminal Procedure Act. 

t was a wholly commendable and charitable effort to further the Con- 
stitutional provisions relative to criminal trials. Has it succeeded? 
This question is best answered by a glance at the practical application 
by our Courts of this section of the Act. 

In the “first place, it is to be noted that there is no provision for 
compensating assigned counsel except in cases of homicide. Our 
Judges are former practitioners, usually those who have obtained some 
eminence while practicing. They know that the older and more 
experienced members of the Bar are too busy to accept assignments 
on the many trivial cases that come before the Court during one of 
its sessions. Invariably one, or possibly two of the younger members 
of the Bar are assigned to act as counsel for impecunious defendants 
during the term or session. If there are two assigned, one of whom 
is an older practitioner, he usually sees to it that the younger brother 
does the work. While in many of these cases, and in fact in a large 
majority of them, the defense has a hopeless case, there are always 
some wherein the defendant is innocent, and with the assistance of 
witnesses, can secure an acquital. But, remembering that the de- 
fendant is without funds, and that the assigned counsel is without 
fee, we are confronted by this dilemma: Counsel must personally 
assume the expense of bringing witnesses before the Court in order to 
establish the defendant’s innocence, or the defendant must take his 
chance of the State’s failing to establish its case, or assume the risk of 
establishing his innocence by his own uncorroborated testimony. 
Either course is manifestly unfair to both counsel and accused. IIlus- 
trations are not wanting which will bear out the writer’s contention, 
but none are given here for the reason that it is believed that every 
lawyer who reads this article can supply his own illustrations from a 
personal fund of experience. 

Nor should we lose sight of the fact that counsel must pay his 
own expenses to and from Court and neglect his own practice, which 
to a young and struggling attorney is even more serious than to the 
older practitioner. 

In conversation with other attorneys upon this subject, the 
writer has, on numerous occasions, been confronted with the argu- 
ment that, while it is true that no pecuniary profit enures to the 
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benefit of the assigned counsel, yet a young attorney is amply com- 
pensated by the experience which he receives. What experience does 
he receive? Most of the cases in which he appears are tried at Special 
Sessions. The defendants are brought in in groups of four and five 
and the first case is called. While the State is putting in its proofs 
‘the defendant is seated beside his assigned counsel, who, with one 
eur, must listen to the defendant’s story, and, with the other, follow 
the questions of the Prosecuting Attorney and the testimony of the 
witnesses. In these Special Session cases it is the exception rather 
than the rule that the defense has any merit. The commonest indict- 
ments are for larceny and assault and battery. As a defense to the 
former the stock story that counsel has foisted upon him is that 
“somebody gave the goods” to defendant. 

The writer recalls having at one time to defend a man indicted 
for stealing five baby carriages. His defense was that each had been 
given to him, but each by a different person. It was with considerable 
ditiiculty that the defendant was persuaded to plead guilty and secure 
the advantage of the minimum penalty. The average defense to an 
assauit and battery charge is just as plausible. It is from such cases 
as these that the young attorney draws his compensation, pays his 
office rent, meets his expenses,—in experience. 

At times it is necessary for the Court to assign counsel in homi- 
cide cases. “For services rendered by counsel so assigned, in cases of 
homicide, a reasonable compensation may be fixed and allowed by the 
Judge.” Provided the counsel who has been assigned for the term 
iS competent (and if he is not he should not receive the assignment), 
why should he not be assigned as counsel for the homicide—if not 
alone at least in conjunction with an older practitioner? Let it 
suffice to say that he never is. 

In discussing the matter of compensation, the writer has not lost 
sight of the fact that the primary object of the Legislature was to 
provide counsel for impecunious defendants, not fees for impecunious 
counsel. But the State’s duty is as much to provide proper defense 
as it is to secure a conviction of the guilty. With the machinery 
provided by the section of the Act under discussion, the writer, from 
a close observation qf the workings of the system, does not believe 
that this can be done. Its only apparent virtue is that it does not 
cause the State an expense. But this advantage is apparent rather 
than real, for it requires not a stupendous amount of thought to 
see that many unjust convictions must necessarily result from such a 
system. Convictions are always expensive. 

At the last session of the Legislature a bill was presented pro- 
viding for the appointment of public defenders. Unfortunately the 
measure was buried when it was referred to the Judiciary Committee, 
and actually never came up for discussion on the floor. New Jersey 
has ever and wisely regarded with skepticism anything that savors of 
freak legislation. Such a measure as this, however, is no more freak 
legislation than is Section 56 of the Criminal Procedure Act. Such 
laws have been passed already by a few States and their operation has 
been salutary and satisfactory. 
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_It is the writer’s belief that such a law would bring highly ben- 
eficial results in New Jersey and would be of inestimable value to the 
Courts in expediting the administration of justice. 

Hiram STEELMAN. 
Atlantic City, Nov. 9. 





BIRMINGHAM v. LEHIGH AND WILKES-BARRE COAL CO. 


(N. J. Supreme Court, June 14, 1918). 
Workmen’s Compensation— Compensation— Limitation. 


Certiorari to Court of Common Pleas, Hudson county. 


Proceeding under the Workmen’s Compensation Act by Peter F. 
Birmingham, employé to obtain compensation for personal injury, op- 
posed by Lehigh & Wilkes-Barre Coal Company, employer. Com- 
pensation was awarded, and the employer prosecutes certiorari. 


Argued at February term before Justices Swayze, Parker & 
Kalisch. 

Mr. John I. Weller for Prosecutor. 

Miss Elinor R. Gebhardt for Defendant. 


PER CURIAM: 1. We find there was evidence justifying the 
finding of the trial Court that the accident arose out of and in the 
course of the employment. 

2. The record does not show an abuse of discretion by the trial 
Court in refusing to let prosecutor’s witness Ginley testify. We fail 
to find support in the record for defendant’s claim that it had not closed 
its case. 

3. The award at $5.25 a week was proper. Petitioner had been 
promoted, and was earning $1.75 per day, or $10.50 per week, at the 
time of the accident. The six months rule invoked by prosecutor relates 
to wages fixed by the output of the employé, in effect piece work, or 
perhaps work by the hour, for irregular hours, certainly not pay by the 
day. 

4. The award of compensation begmning at the date of the accident 
was erroneous. But if this were the only fault in the award we shou!d 
be disposed to overlook it as doing no substantial injury. 

5. The limitation of a year does not, as we view it, apply to cases 
like the present. The accident occurred before the Act of 1913 con- 
taining the limitation was passed. That Act will not normally be 
treated as retroactive. Cases have been before us where the year had 
expired before the Act was passed, and if it applied in this case it 
should have applied in those, but the injustice of so construing the Act 
was obvious. 

6. The claim that the petition is vague and uncertain is not sup- 
ported by any reason assigned, and does not appear to have been made 
at the trial. 

7. The claim that petitioner refused to submit to medical examina- 
tion at the trial is not substantiated. Before prosecutor’s physician ar- 
rived, petitioner’s counsel announced that they would not consent te 
an examination. But no demand appears to have been made after the 
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physician arrived, and the anticipatory refusal, if it may be so called, 
did not lead prosecutor to countermand him, fot he appeared and was 
sworn as a witness. 

8. But there was injurious error in awarding for a total of 450 
weeks. It would appear that the Court erroneously classified the “‘con- 
‘ solidation” of two inches of the left lung as temporary, after it had 
healed as much as it would ever heal, and so extended the allowance 
for temporary disability much longer than the evidence warranted. The 
case is different from Nitram Co, v. Creagh, 84 N. J. Law, 243, 86 Atl. 
435, in which case the temporary award ran while the hand was in 
process of healing. Moreover, the award for a total of 450 weeks is in 
contravention of the statute (P. L. 1913, ¢. 307, par. 14a), which pro- 
vides that in no case shall the total number of weekly payments be 
more than 400. The error is not rendered harmless by the reservation 
of right to a modification in case of an earlier termination of tem- 
porary disability, 

The judgment will be reversed, and the cause remanded for further 
proceedings in accordance with these views. 





BAUER v. SCHAULER ET AL. 


(N. J. Supreme Court, October 14, 1915). 


Workmen's Compensation— Limitation— Vested Rights—Allowanee—Lump Sum— Appli- 
cation of Acts. 


Case of Frank Bauer, Respondent-Prosecutor, against the Court of 
Common Pleas in and for the county of Essex and Joseph McDonouzh, 
clerk of said Court of Common Pleas, and George Schauler, Defendants. 
On certiorari. 


Argued before Justices Swayze, Parker and Kalisch. 
Messrs. Beecher & Bedford for Prosecutor, 


Mr, John V. Laddey for Defendants. 


KALISCH, J.: The Workmen’s Compensation Act of 1911 did 
not contain any limitation on the time within which a petition for com- 
pensation in a case under the Act may be filed. 

In 1913, the Legjslature amended the Act of 1911, in that it re- 
quired that, in case of personal injuries or death, all claims for com- 
pensation on account thereof shall be forever barred unless, within 
one year after the accident, the parties shall have agreed upon the 
compensation payable under the Act, or unless, within one year after 
the accident, one of the parties shall have filed a petition for adjudica- 
tion of compensation as provided by the Act. (P. L. 1913, p. 314). 

The petitioner in the present case was injured on the 24th day of 
November, 1911, while in the employ of the prosecutor, and filed his 
petition for compensation April 15, 1914, more than two years after 
the occurrence of the accident. The trial Judge gave judgment for 
$342.20; payable at the present time with interest from August 30, 1912. 

The first contention of counsel for the prosecutor is that the peti- 
tioner’s claim was barred, and also that the filing of the petition was 
contrary to the express provision of the statute. 
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The argument made to support this contention is, in substance, 
that the legal effect of the introduction of the limitation clause of one 
year into the Act of 1913, was to limit all claims for compensation 
under the Act of 1911 on the expiration of one year after the Act of 
1913 went into operation. 

But this plainly ignores the essential fact that the Act of 1913 does 
not contain any words which would give to it a retrospective opera- 
tion. The statute in unequivocal terms points to cases arising, under 
the Workmen’s Compensation Act, after the amendment goes into effect. 

The well recognized and established rule is that a statute shall have 
prospective effect only. 

It is well stated in Williamson v. N. J. Southern R. Co., 29 N. J. 
Eq., 311, in which the cases dealing with the subject are collated by 
Judge Depue in the opinion, and where that learned jurist takes occa- 
sion to quote the language of Judge Paterson (on p. 333), as follows: 
“This rule ought especially to be adhered to when such construction 
will alter the pre- existing situation of the parties, or will affect their 
antecedent rights, services or remuneration.” . 

In Wilson v. Herbert, 41 N. J. L. (on p. 458), ‘Judge Depue, in 
commenting upon the effect to be given to the third section of the 
Act entitled “An Act relative to statutes” (4 C. S., p. 4971), says: “It 
saves rights, vested and accrued, under an existing statute from the 
effect of its repeal and provides for the adoftion of any new course of 
practice or procedure which shall have been subsequently established 
for the enforcement of such right.” 

What was meant by that part of section three which reads “except 
that where a course of practice or procedure for the enforcement of 
right, or the prosecution of a suit shall be changed, actions now pending 
or hereafter commenced shall be conducted as near as may be in accord- 
ance with such altered practice or procedure,” was declared by our 
Court of Errors and Appeals in Barnaby v. Bradley & Currier Co., 60 
N. J. L. 158, by Judge Depue, who, in speaking for the Court, on p. 
161, said: “This statutory provision preserves intact from future legis- 
lation rights vested or accrued under existing legislation, except 
‘where the course of practice or procedure for the enforcement of 
such right or prosecution of such suit shall be changed.’ This excep- 
tion refers to practice or procedure in the conduct of the suit, and not 
practice or procedure which directly affects the right which the statute 
was designed to protect. ‘Wilson v. Herbert, 12 Vr., 455, 457.” 

The present case presents this situation that, before the amendment 
of 1913, the petitioner, in a case arising under the Act of 1911, was 
not limited in time within which to inaugurate a proceeding for com- 
pensation, and that, if we should give retroactive effect to the amend- 
ment, the petitioner will be deprived of a right to compensation which 
inured to him under the Act of 1911. This right was a vested one of 
which he could not be lawfully deprived. 

It is a matter of no importance in the case sub judice whether or 
not the statutory limitation of six years applicable to actions upon con- 
tract applies to this proceeding under the Act of 1911, for, if it does, 
then the petitioner had four years, approximately, more in which to 
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institute the proceedings, but, if it does not, then the petitioner had 
unlimited time within which to do so. 

It will not be out of place, however, to call attention to the fact 
that the proceeding under the Act of 1911 in one unknown to the 
common law and clearly in derogation of it. It can hardly be said 
to fall within the classification of any of the actions enumerated in the. 
statute and contemplated by the Legislature. 

The proceeding is neither an action upon contract nor one of 
tort, but rather what the statute creating it makes it, that is, a proceed- 
ing to enforce a statutory duty or obligation arising out of the rela- 
tions of the parties, the basis of which is a contract express or implied. 
The views expressed résult in the conclusion that the limitation in the 
amendment of 1913 did not affect the petitioner’s right to compensa- 
tion and to file a petition therefor under the Act of 1911, even though 
the limitation, within which a petition shall be filed, as fixed by the 
amendment, had expired. 

As to the claim of the prosecutor that the trial Judge erred in 
allowing nine dollars a week as being fifty per cent. of the weekly earn- 
ings of the petitioner, instead of seven dollars and fifty cents, a glance at 
the facts underlying the Court’s determination is convincing that the 
allowance is a proper one. The petitioner received in wages fifteen 
dollars per week besides his board. The trial Judge found that the 
value of the board was three dollars a week which, together with the 
weekly wages received by the petitioner, made three petitioner’s week- 
ly earnings eightee dollars. 

It is next urged by the counsel for the prosecutor that “the Court 
erred in giving judgment for a lump sum due and payable at the pres- 
ent time.” The argument brought forward to sustain this conten- 
tion is, that the error was not in giving judgment for a lump sum, but 
in not making allowance for the difference in value between the lump 
sum to be presently paid and the value of the weekly payments to be 
made thereafter. Banister Co. v. Krieger, 84 N. J. L. 30, and the same 
case on a motion for rehearing reported in 89 Atl. Rep. 924, and Muzik 
v. Erie R. Co., 85 N. J. L. 129, are cited to support this contention. 

In the opinion on the rehearing in Banister Co. v, Krieger supra, 
this Court held that where the disability is partial in character, but 
permanent in quality, the weekly payments are to be made from the 
time of the adjudication in the Court of Common Pleas. The reason 
for this is stated, in the opinion, thus: “Necessarily so, because in 
many cases under the head (section 11c) the amount cannot be ascer- 
tained except by the judgment of the Court, and there is no statutory 
authority for giving that judgment a retroactive effect.” 

It is practically conceded in the brief of counsel for the petitioner- 
defendant that the present judgment derives no support from the Act 
‘of 1911. The contention is that it is warranted by the amendment of 
1913, and that, since the amendment is a regulation of procedure, it is 
applicable to cases under the Act of 1911, and therefore the case of 
Banister v. Krieger, supra, and cases following it are no longer appii- 
cable. 

The amendment relied on is paragraph 14 (A) of the Workmen’s 
Compensation Act, (P. L. 1913, p. 307), and reads: 
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“Compensation for all classes of injuries shall run consecutively 
and not concurrently, as follows: First two weeks, medical and hos- 
pital services and medicines, as provided in paragraph fourteen. After 
the first two weeks, compensation during temporary disability. Fol- 
lowing both, either or none of the above, compensation consecutively 
for each permanent injury. Following any or all or none of the above, 
if death results from the accident, expenses of last sickness and burial. 
Following which compensation to dependents, if any. In no case shall 
the total number of weekly payments be more than four hundred.” 

If this be the effect of the amendment, then it is clear that it im- 
poses a greater and different burden on the prosecutor than existed 
at the time his liability was incurred under the Act of 1911, and to 
give force and effect to it in the present case would result in a clear 
violation of a vested right of the prosecutor. 

The compensation to be awarded in the case at bar must be mace 
under and according to the provisions of the Act of 1911. 

The judgment should be reversed and the record remanded to 
the Court of Common Pleas to be proceeded with according to law. 

No costs will be allowed. 





GREGORY vr. CHAPMAN. 


(Morris Common Pleas, October 27, 1915). 
Workmen’s Compensation Act—Accident During Altercation— Intoxication. 


Case of James Gregory, Petitioner, against John Chapman, 
Respondent. Petition filed under Workmen’s Compensation Act. 


Mr. Robert H. Schenck (King & Vogt) for Petitioner. 
Mr. David F. Barkman for Respondent. 


SALMON, J.: The substantial facts, as found in this case, are 
that the petitioner was in the employ of the respondent on March 
ist, 1915, and that his duties were the carting of ashes and assisting 
respondent in his business of moving furniture, and work generally 
incident to carting goods, etc., for hire. 


On March Ist, petitioner was injured as a result of a blow upon 
the head, struck by respondent with a shovel, in the hands of the 
latter. The result of the injury was that an operation was performed 
on petitioner because of a depressed fracture of his skull, a portion 
of the same, about three inches in diameter, almost circular, being re- 
moved. The petitioner remained in the hospital, whence he had been 
taken immediately after the injury, during the months of March and 
April. The longitudinal sinus (the blood vessel that runs forward and 
backward) was punctured. A second operation was necessary, after 
which petitioner developed convulsions and became paralyzed on the 
left side, the paralysis being due to pressure on the brain. The left 
side only is affected, and is indicated by a decreased measurement of 
the left thigh and left calf and also the left arm. The medical evidence 
is sufficient to show that his impairment is to the extent of fifty 
percentum of his normal self. 
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On the day in question, between five and six o’clock p. m., 
respondent and petitioner were engaged in moving a family, and, 
according to the petitioner, whose words are quoted, the circum- 
stances were as follows: “Well, it seems as though I wasn’t working 
exactly fast enough so he (respondent) swore at me, and he told me 
if I couldn’t do any better than that I could go. I told him if he 
would pay me my money I would go. He allowed he wouldn’t pay 
me a damned cent. So he came on down stairs and I come on down 
back of him, and what happened down there I don’t exactly know. I 
stepped off the curb and fell, and when I fell that was the last of it. 
I don’t remember nothing more. I don’t know any more until I come 
to Tuesday morning.” The injury in question occurred on Monday. 
Petitioner further states: “Well, I got hit in the head with a shovel, 
I understand. I don’t know what I got hit with. It might have 
been a spade handle.” Later in his testimony petitioner states: “I 
was working too slow for him.” And further to the effect that he, 
petitioner, didn’t hurry up and that he could not say what furniture 
petitioner and respondent were about to remove when the dispute, 
which followed, arose. Petitioner also testifies that he was “pretty 
well filled up.” And makes the admission that this fact was the reason 
that he could not remember further details incident to the injury. 
The Court interrogated the petitioner as follows: “Were you intoxi- 
cated when this quarrel took place?” referring to the altercation 
which immediately preceded the injury, and the answer of petitioner 
appears as follows: “Yes, I was.” 

Respondent’s testimony shows that he had repeatedly asked 
petitioner to assist him in the removal of a chiffonier. The petitioner 
seems to have been giving his attention to other matters not con- 
nected with his work, such as conversing with some person near at 
hand, etc. At this time respondent told petitioner that unless he re- 
turned to his work and gave attention to business, he might leave 
respondent’s employ. Petitioner responded that he would so do, 
provided he was paid to date, which respondent said would be done 
on application, by petitioner, to the wife of the respondent for this 
purpose. The petitioner appears to have become angered and took 
hold of respondent, who had difficulty in extricating himself, but after 
which respondent Started to secure other assistance in the work of 
removing the furniture. Respondent himself testifies that petitioner 
appeared under the influence of liquor. 

Third party testimony shows that respondent and petitioner 
were “shuffling” together on the sidewalk. This appears to have been 
after the return of the respondent, who stopped and turned back from 
his mission of seeking other assistance in the moving and returned 
to his wagon, which stood in front of the house in question, when he, 
the respondent, noticed that petitioner had come out of the house 
and was endeavoring to move the horse, and it was because of this 
fact that the two parties became involved in a second altercation. 
Outside evidence shows that petitioner had a shovel and respondent 
had a broom, and that they started to hit one another, and, after 
striking back and forth a few times petitioner struck the broom in the 
hands of the respondent and broke the broom, after which petitioner 
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threw down the shovel. The principals then started to walk away, 
but immediately petitioner endeavored to regain the shovel and re- 
spondent sought to prevent him, with the result that the latter secured 
it, and as petitioner followed him up, respondent, moving backward, 
hit petitioner with the shovel a single blow, with the result as above 
stated. Previously, petitioner had hit respondent with said shovel, at 
least once, upon the arm, causing a very severe bruise thereto. There 
is corroborative testimony that petitioner, in the inception of the 
conflict, grabbed the coat of the respondent and tore the buttons 
therefrom. This was in the house, with the ensuing circumstances 
as detailed. A witness who saw this transaction testified that peti- 
tioner was intoxicated, and other testimony shows that he had been 
refused liquor by a barkeeper that day because of his intoxicated 
condition. 

The defense insists that the evidence shows a dissolution of the 
relationship of master and servant prior to the time of the altercation 
out of which the injuries grew. It may very well be that, under the 
conditions that prevailed, the respondent had a right to dismiss the 
petitioner, but whether the circumstances, as shown, amounted to a 
dismissal, it is now thought unnecessary to determine. 

Conceding that the injuries were caused by an accident which 
arose in the course of petitioner’s employment, it is very apparent 
that the injuries sustained were not caused by an accident arising out 
of the employment of the petitioner. The assault was the culmination 
of not only a wordy altercation, but one attended by physical force, 
in which petitioner was the aggressor and of which he was the 
original assailant. The criminal assault, even granting that it was 
such, was provoked by the petitioner, whose conduct was most repre- 
hensible throughout the entife disturbance, and whose initial overt act 
of grabbing respondent by the coat, in addition to the fact that pe- 
titioner apparently sulked in his duties, gavé reason for the natural 
consequence of a physical encounter. : 

From an examination of the evidence, it is reasonable to deduce 
the fact that the intoxicated condition of petitioner was the cause 
of the conflict and the injuries which grew out of it. 

The doctrine of the case of Bryant v. Fissell, 86 Atl., 458, should 
be applied in this case, and there it was held that an accident arises 
“in the course of the employment” if it occurs while the employé is 
doing what a man so employed may reasonably do within a time 
during which he is employed, and at a place where he may reasonably 
be during that time. And in said case it was also held, most pertinent- 
ly to the case at bar, that an accident arises “out of” the employment 
when it is something the risk of which might have been contemplated 
by a reasonable person, when entering the employment, as incidental 
to it. A “risk incidental to the employment” is one which belongs 
to or is connected with the duties which a workman has to perform 
in fulfilling his contract of employment. 

The petitioner herein has not successfully shown that he has 
suffered injuries by accident arising out of and in the course of his 
employment; on the other hand, it is found that the respondent has 
met and discharged the burden of proving that intoxication was the 
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natural and proximate cause of the injuries of which petitioner com- 
plains. The petitioner failed to perform his duties, and, because of 
the ugly mood engendered in him, directly attributable to his intoxi- 
cated condition, he was led to instigate an encounter with the re- 
sultant injuries sustained. 

The petition therefore should be dismissed without costs to either 
party as against the other. 





CRAMP & CO. v. DOUGHTY ET ALS. 


(Cumberland Circuit Court. October, 1915). 
Breach of Sub-Contract— Modifications of Contract—-Limitation to Penalty of Bond. 


Case of Cramp & Company against Edward Doughty et als. New 
Jersey Supreme Court issue. 


Mr. Walter H. Bacon for Plaintiff. 
Mr. David R. Rose and Mr. E. F. Willis for Doughty and Notley. 
Mr. James H. Hayes, Jr., for Globe Indemnity Co. 


CARROW, J.: This is a suit for damages growing out of a 
breach of a sub-contract involving the excavations for the foundation 
of the Hotel Traymore on the beach front in Atlantic City, this State. 
The essential facts, as I find them, may be stated as follows: 

In the month of July, 1914, the plaintiff and the Hotel Traymore 
Company entered into a contract in writing for the construction of said 
Hotel Traymore, which was to be built and ready for business by June 
1, 1915. Plaintiff on August 4, 1914, sub-let all the excavation work by 
a contract in writing to defendants, Doughty & Notley, who will be 
referred to as the sub-contractors. Globe Indemnity Company, the 
other defendant, became surety to the extent of three thousand dollars 
for the faithful performance of said sub-contract. The sub-contract- 
ors were not to be paid a lump sum. ‘They were only to be paid 
forty cents for each cubic yard of sand excavated. Said sub-con- 
tractors entered upon the performance of their contract in the month 
of August, 1914, an4 worked along on the same, though without due 
diligence, until the month of October, 1914, when they quit work and 
deliberately abandoned their contract without any justifiable cause, 
whereupon plaintiff was compelled to take over the unfinished por- 
tion of the sub-contract and perform the same according to the terms 
thereof, and, in doing so, plaintiff lost, according to the admitted 
proof, $19,212.44. 

Now plaintiff sues for said loss upon two counts, one to recover 
three thousand dollars from the surety and sub-contractors, and the 
other to recover $16,212.44 from the sub-contractors alone. Both 
counts, are, in my opinion, maintainable. 

In reaching the result which I have upon the merits, proper con- 
sideration has been given to the contention that the architect, who was 
in charge of the enterprise, caused modifications to be made in the 
grade of the excavations, different from that originally contracted for, 
whereby twenty-eight extra cubic yards of sand were excavated, but 
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the modifications did not cause any material departures from the 
general scope of the sub-contract, nor can they be regarded as 
“alterations, additions to or omissions” within the contemplation of 
the contract, and, even if they were, defendants are in no position to 
take advantage of the fact that they were not ordered in writing and 
signed by the architect, because that feature of the contract was for 
the protection of the owner, and, further, because the requirement 
was waived by the conduct of the parties. In my opinion the modi- 
fications were consistent with a reasonable interpretation of the sub- 
contract. 

Defendants also attack the measure of damages claimed by the 
plaintiff. They say that since more sand was excavated than was 
actually contracted for, and was excavated with more difficulty than 
the other, they should not be burdened with the additional expense 
occasioned thereby, but there was no tangible evidence before me 
showing that the removal of said extra twenty-eight cubic yards of 
sand increased the difficulties of the excavating, and, in the absence 
of satisfying proof of that nature, I see nothing wrong with said 
measure of damages. It is in line with the rule in Guttenberg v. Vas- 
sel, 74, N. J. L. 553. 

The sub-contractors contend that the damages should be limited 
to the penalty of the bond, but I do not think that anything short of 
an express waiver would defeat plaintiff’s right of action against the 
sub-contractors for the excess loss. 

The surety company contends that inasmuch as the bond pro- 
vides that “if said obligee shall complete or re-let the said contract 
then any forfeiture provided in said contract against the princiral 
shall not be operative as against the surety, but all reserves, deferred 
payments, and all other moneys provided in said contract, which 
would have been paid to the principal had the principal completed 
the contract in accordance with its terms, shall be credited upon any 
claim the said obligee may make upon said surety,” and since the 
admitted portion of the counter-claim and credits which. plaintiff 
allowed the sub-contractors in the complaint exceed the penalty of 
the bond, said Company should either be discharged from liability or 
at least be given the benefit of said credits, but the bond was given 
for the faithful performance of said sub-contract, and the damages 
occasioned by the breach were in excess of the penalty;-Besides, the 
counter-claim has no relation to the contract,—it is an independent 
cause of action—and then the credits, so-called, cannot be regarded in 
the present circumstances as “reserves” or back money belonging to 
the sub-contractors, because they were a part of the plaintiff’s security 
and used in completing the sub-contract. 

I, therefore, hold that the above quoted provision of said bond has 
no application to either the counter-claim or credits. Nor do I think 
tnere is any other legal way under the peculiar facts of this case by 
which said counter-claim can be made available to defeat the suit 
against the surety company. In my opinion, the guarantee must be 
made effectual. 

The counter-claim of the sub-contractors as originally filed was 
for a larger amount than that agreed upon at the argument. The re- 
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vised counter claim is for $5,203.34, $4,105.74 of which is admitted 
by plaintiff, so that the only dispute between the parties over this 
branch of the case relates to a claim of $1,097.60, for work, etc., whicn 
I find plaintiff is not properly chargeable with, and it is, therefore, 
not allowed. 

Plaintiff is entitled to recover from Globe Indemnity Company 
and Doughty & Notley three thousand dollars, and from Doughty & 
Notley alone twelve thousand one hundred and five dollars and 
seventy cents. Interest may be added when computed. 





THOMPSON v. PARKER AND COLEMAN. 


(Morris Common Pleas, September 18, 1915), 
Workmen’s Compensation Act—Who Was the Employer ?—Casual or Regular Employ- 
ment—Temporary Disability. 
Case of James J. Thompson, Petitioner, against Silas A. Parker 
and Timothy S Coleman, Respondents. Petition filed under Work- 
men’s Compensation Act. 


Mr. Elmer King (King & Vogt) for Petitioner. 
Mr. John B. Vreeland for Respondent Silas A. Parker. 
Mr. Willard W. Cutler for Respondent Timothy S. Coleman. 


SALMON, J.: The petitioner is a carpenter forty-four years of 
age and, on February 22nd, 1915, was at work on a tenement-house 
building of said respondent, Timothy S. Coleman, having been pre- 
viously engaged to work thereon by the respondent, Silas A. Parker. 
At the time of injury petitioner was standing upon a scaffold erected 
about a piazza, and, having finished placing a cornice about the said 
piazza, petitioner and a fellow-worker were proceeding to remove 
some scaffolds from the roof of the said piazza. While thus engaged 
a mason’s plank was loosened from the building by the fellow-work- 
man, and the petitioner attempted to take hold of the plank while 
one end of the same was held by the fellow-worker. At this moment 
the plank was dropped and struck the petitioner on the fingers, on the 
head and also on his shoulder, knocking petitioner backwards from the 
scaffolding to the ground, a distance of ten or twelve feet. He landed 
on his left foot, and at the time of hearing (July 2, 1915), insists that 
he can use his left limb only with the support of a cane; that he has 
little strength in his arm and has pain in picking up things; and that, 
in his little finger, there is no sensation or feeling. 

The attending physician testifies that petitioner came to his office 
on the day of injury, and thereafter the physician called upon the pe- 
titioner on eight or nine occasions during the two weeks immediately 
following; that his charges for services during the period are twenty- 
five dollars, which are unpaid; that the treatment consisted in pro- 
viding for the petitioner an elastic support for his ankle and massag- 
ing the same. The physician testifies that he found “crepitation,” 
which he defines as “an impulse in which, by rubbing two bones, you 
can feel it,” which crepitation physician states is indicative of fracture. 
The doctor states that the ligaments of the limb were strained at the 
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ankle and that the joint was enlarged, and that, in his judgment, 
the foot cannot be used by petitioner in climbing a ladder or bearing 
—— upon it, nor would it be safe for petitioner to work on a plat- 
orm. 

Respondent Parker had X-Ray examination of the foot made by 
a Roentgenologist, which resulted in the latter finding no fracture, 
nor evidence of any fracture, in any of the bones. There were two 
views of the limb taken, and the plates showing the same are in 
evidence in this case. The testimony of respondent’s physician does 
not question substantially the contention of temporary disability ; 
however, he specifies a shorter period of time than petitioner’s physi- 
cian, necessary for recovery. 

Respondent Parker admits employing petitioner, stating that he 
told the latter as follows: “I would give him (petitioner) a few days’ 
work. Couldn’t promise him a long job.” Said Parker further testi- 
fies that he employed petitioner on the certain contract between said 
Parker and said Coleman. Further, said Parker testifies that his 
business is carpenter contractor. 

Nothing appears to have been said about wages, but the evidence 
shows that petitioner was what is known as a “union man,” and the 
evidence further shows that all men on the job at the time of petition- 
er’s injuries were “union men,” and that the wages prevailing because 
of that fact were three doliars and sixty cents per day. The evidence 
is satisfactory to show that the period of time contemplated by the 
parties during which petitioner was to work for respondent Parker, 
was such a period of time as would be necessary to complete the “job” 
in hand; however, there is testimony to show that the maximum 
period of time would be for the week, on the first day of which pe-~ 
titioner was injured. 

It is very clear from petitioner’s testimony that nothing was said 
to him by respondent Coleman concerning the employment or the 
job in question, and that, in fact, petitioner states that he never had 
any conversation with respondent Coleman before the accident, and 
“never knew him.” Respondent Coleman also testifies that he did not 
employ petitioner. 

It is very apparent that there was no relationship entered into 
by petitioner and respondent Coleman, and, of course, the former was 
not the employé of the latter, nor the latter the employer of the for- 
mer, and, without the relationship of employer and employé, it is clear 
that the statute cannot be invoked. The exclusive control of petition- 
er appears to have been properly exercised by Parker, respondent. 

Respondent Parker sets up, by way of defense, “wilful negli- 
gence,” and also contends that the employment was “casual.” As 
to the first, it is settled that the element of “wilful negligence” is not 
a defense under section two of the Act, although it may be remarked 
that the evidence has not disclosed such actions on the part of the 
petitioner, or his failure to act, as would warrant characterizing his 
conduct at the time of injury or immediately prior thereto as “wil- 
fully negligent.” The case of Taylor et al. v. Seabrook, 38 N. J. L. J. 
247; same 94 Atl. 399, is authority for the doctrine that “wilful 
negligence” is not a defense under section two. Also Garrabrant, 
Admx. v. Morris & Somerset Electric Co., 37 N. J. L. J. 208, which 
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last case has been affirmed by the Supreme Court, but not as yet 
reported. 

Whether, under the circumstances of this case, the employment 
was casual must be judged from taking notice of all the facts relating 
to the situation. The petitioner was employed by the respondent 
Parker for the purposes of the regular business of the latter. He was 
employed to assist said respondent in performing a particular con- 
tract entered into by said Parker with said Coleman. He was one of 
several of such assistants engaged in the master’s business, and ap- 
parently was so engaged in the usual course of events to assist in 
meeting the exigencies of the said master’s calling, namely, that of 
a carpenter contractor. Nothing appears to have been accidental 
about his engagement by the respondent, nor can it be said it is 
thought that his engagement was temporary, as that word must be 
tested with reference to the occupation of the petitioner, the business 
of the respondent, and especially regarding the particular “job” or 
contract of work which was to be executed. It was held in Scott v. 
Payne Bros., Inc., 89 Atl. 927, that it was not casual employment 
where the petitioner was employed in the regular business of the de- 
fendant, and likely to be retained for some time, and as long as the 
work remained unfinished—that it was not a mere temporary, acci- 
dental employment. In the case of Sabella et al. v. Brazileiro, 91 Atl. 
1032, it is held that “the ordinary meaning of the word ‘casual’ is 
something which happens by chance, and an employment is not casual 
—that is, arising through accident or chance—where one is employed 
to do a particular part of a service, recurring somewhat regularly, 
with the fair expectation of its continuance for a reasonable period.” 
It is found that the employment in this case was not “casual,” which 
is excluded in section three of the Act. 

The petition should be dismissed without costs as against the 
respondent Timothy S. Coleman. 

Recovery should be had against respondent Silas A. Parker un- 
der section two, paragraph eleven, subdivision (a) for injury pro- 
ducing temporary disability (no disability total in character and 
permanent in quality, or partial in character but permanent in quality 
being found), fifty per centum of the wages received at the time of 
injury, namely three dollars and sixty cents per day (with Saturday 
afternoons observed by “Union workmen” as a half holiday), making 
the weekly wages of nineteen dollars and eighty cents, or nine dollars 
and ninety cents per week, from March 8th, 1915, during the period 
of such temporary disability, not however, beyond three hundred 
weeks, it being found that at the time of hearing, petitioner still suf- 
fered from injury then continuing to produce temporary disability. 
Under the fourteenth paragraph of the Act the sum of twenty-five 
dollars should be paid by respondent Parker for medical services and 
medicines, not heretofore furnished by him. The costs of the pro- 
ceeding should be paid by respondent Silas A. Parker. The sum of 
thirty dollars is hereby settled and determined as the amount of com- 
pensation to be paid by petitioner to his legal advisers. 

An order wiil be made conforming to the findings and allow- 
ances above set forth. 





WALLACE V. LEHIGH & HUDSON RIVER R. R. CO. 


WALLACE v. LEHIGH & HUDSON RIVER RY. CO. 


(Warren Common Pleas, November, 1915). 
Distinction Between Domestic and Foreign Railroad Corporations in an Interstate 
Railroad in the Service of a Summons. 
_ Case of Charles Wallace, plaintiff, against the Lehigh & Hudson 
River Railway Co., defendant. 


Mr. William C. Gebhardt for plaintiff. 
Mr. George M. Shipman for defendant. 


ROSEBERRY, J.: The attorney of the defendant, upon due notice 
to plaintiff’s attorney, moves to set aside the summons issued and served 
by the Sheriff of Warren county upon Edward B. Zeller, agent in the 
freight office of the Lehigh and Hudson River Railway Company, at 
Phillipsburg, N. J., upon two grounds: (1) That the service was not 
lawfully made because the defendant is a domestic corporation. (2) 
That if it is a foreign corporation, still the service upon a freight agent 
does not comply with the statute and is not a sufficient service. 

It is conceded by plaintiff's counsel that, if the defendant is a 
domestic corporation wholly, then the service upon the freight agent 
of defendant is not sufficient. 

The defendant is composed of the Lehigh and Hudson River Rail- 
way Company, a corporation organized under the general railroad law 
of New Jersey to construct, maintain and operate a railroad from Bel- 
videre, through the counties of Warren and Sussex, to the boundary 
line at or near New Milford between the States of New York and New 
Jersey, and the Warwick Valley Railroad Company, organized under 
the general railroad law of New York, running thence through the 
county of Orange, in the State of New York, to Greycourt Station, on 
the New York, Lake Erie and Western Railroad, in the town of 
Chester, in the county of Orange, in the State of New York, forming 
thereby a continuous railroad line from Belvidere, N. J., to Greycourt 
Station, N. Y., by an agreement of consolidation made between them on 
the twelfth day of January, 1882, which was duly filed in the Secretary 
of State’s office of New York and also of New Jersey, whereby the 
capital stock, franchises, property and roads thereof should be united, 
merged and consolidated so as to form one company, in pursuance of 
the provisions of law in that regard, passed respectively by the Legisla- 
tures of the States of New York and New Jersey, upon the terms and 
conditions therein mentioned. The New Jersey Act of 1881 (p. 224, 
Sec. 3) says that the several corporations, parties thereto shall be deemed 
and taken to be one corporation, by the name provided in said agree- 
ment and Act (namely the Lehigh and Hudson River Railway Com- 
pany), with all the rights, privileges and franchises of each of said cor- 
porations, and all property, real, personal and mixed, etc. One office 
shall be at some point in this State on the line of its road and by its 
6th section, suits may be brought and maintained against such new 
company in any of the Courts of this State, in the same manner as other 
railroad companies therein. 

What is the status of defendant? “It is true,” says the Court, 
“that the Erie Railway Company is a foreign corporation, yet, at the 


’ 
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same time, it is domestic to the full extent of the powers and fran- 
chises confirmed and invested in it here in New Jersey. A corpora- 
tign may have a two fold organization, and be, so far as its relation to 
one State is concerned, both domestic and foreign. It may have a cor- 
porate entity in each state, yet in its general character be of a bi-fold 
organization” McGregor Qui Tam v. Erie Railroad Company, 35 N. 
J. L. 115. 

The Court, in the case of the Phillipsburg Bank v. The Lackawanna 
Railroad Co., 3 Dutch. 207, says: “But the Legislature has clearly 
distinguished between the creation and the recognition of a corpora- 
tion. The one refers clearly to a domestic corporation, having its place 
within this State. The other refers to a foreign corporation, having 
its place within another State, deriving its being from, and subject 
to the control of the laws of such State, but recognized by the laws of 
this State as having the power to exercise its franchises or to transact 
its business here.” 

Pierce on Railroads, on page 22, says: “A consolidated railroad 
corporation formed by the union of two corporations, each created 
by a different State, is, so far as property and business within each 
State are concerned, subject, unless otherwise provided in the act of 
consolidation, to the same control therein as before, and in each State 
is to be treated as a domestic corporation.” 

In the case of Muller v, Dows, 94 U. S. 208 L. C. P. Co., Book 24, 
p. 208, the Chicago and Southwestern ‘Railway Company was formed 
by a consolidation of a corporation created under the laws of Iowa, 
and a corporation created under the laws of Missouri, the consolida- 
tion having been allowed by the statutes of each State. The Court 
says: “The two companies became one. But in the State of Iowa 
that one was an Iowa Corporation, existing under the laws of that State 
alone. The laws of Missouri had no operation in Iowa.” For the 
same reason it was a Missouri Corporation in that State. This decision 
followed that of the same Court in R. Co. v. Whitten, 13 Wall, 270 (80 
U. S. xx., 571). In this case a line of railroad extended through three 
States—lIllinois, Wisconsin and Michigan—and in each State was 
created by, and existing under, the laws of that State, and its entire 
line was managed and controlled by one Board of Directors and of- 
ficers; that its principal office and place of business was in Chicago in 
the State of Illinois; there was no office for the control or management 
of the general business and affairs of the corporation in Wisconsin. A 
citizen of Illinois brought suit in the State of Wisconsin. It became a 
question whether the Federal Circuit Court could entertain jurisdiction. 
The Circuit Court took jurisdiction of the case, and the U. S. Supreme 
Court held, correctly, remarking that “The defendant is a corporation, 
and as such a citizen of Wisconsin by the laws of that State. It is not 
there a corporation or citizen of any State. Being there sued, it can 
only be brought into Court as a citizen of that State, whatever its status 
or citizenship may be elsewhere.” ‘Railroad Commission Cases, 116 
U.S. 307. 

“The modern conception being that the new corporation formed 
by the consolidation becomes a domestic corporation within each of 
the states” (10 Cyc. 294, 296; 19 Cyc. 1205), I must hold, and plain- 
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tiff’s counsel concedes, that the service on a freight agent of the defend- 
ant would not be a sufficient service upon the defendant as a domestic 
corporation under the proofs in this case. The service of the sum- 
mons is set aside. 





GARRISON v. SCHNEPP. 


(Third Judicial District Court of Bergen Co., October 29, 1915). 


Damages for Accident—Motorcycle and Automobile Collision—Law of the Road—Con- 
tributory Negligence. 
Case of Philip B. Garrison,Plaintiff, against William I. Schnepp, 
Defendant. 


Campbell & DeTurck for Plaintiff. 
Mr. William J. Morrison, Jr., for Defendant. 


STAGG, J.: This suit is brought by the plaintiff to recover 
damages alleged to be sustained by him on or about September 9, 
1915, because of an accident that occurred at that time at the inter- 
section of the Queen Anne Road and Cedar Lane Road in Teaneck 
township, county of Bergen, between the motorcycle of the plaintiff 
and the automobile of the defendant. 

The facts show that, some time between eleven and one o’clock 
on that day, the plaintiff was riding east on Cedar Lane Road on a 
motorcycle, and the defendant was driving his automobile south on 
Queen Anne Road. A few hundred feet on Cedar Lane Road, west 
of the intersection of Queen Anne Road with Cedar Lane Road, is the 
top of the hill which ascends up from the West Shore Railroad cross- 
ing. The plaintiff testified that, after riding to the top of the hill, 
he commenced to coast his motorcycle on Cedar Lane Road eastward 
towards the intersection of Queen Anne Road, and that the grade 
from that point to the intersection, and for some distance beyond the 
intersection eastward, is down grade. He said he looked to the left 
and up Queen Anne Road as far as he could see, which, from the 
peculiar lay of the land, is not very far, and then he looked to the right, 
and the first that he saw of the automobile was that it came as a 
shadow in front of him and he struck it head on,—on the mud guard 
near the front wheel, either in or about the center of the wheel or just 
at the rear of the wheel. Defendant’s statement is that he approached 
this intersection of Queen Anne Road and Cedar Lane Road and he 
looked both ways, and his car was in low gear, and he saw nothing 
tl.at would indicate that any person was about to cross Queen Anne 
Road at the intersection of Cedar Lane Road, either from the right or 
left. He says that he did not see the plaintiff or his motorcycle; as he 
was about to enter upon Cedar Lane Road in making the crossing, he 
started to change his gear and looked down while he was changing, 
and didn’t look up until the gear had been changed from low to high; 
as he looked up the motorcycle was upon him; he swerved his car to 
the right, going eastward on Cedar Lane Road, but that did not avoid 
the accident, the motorcycle hitting the car at about the place indicated 
by the plaintiff. 
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According to the plaintiff’s testimony, when he once began to 
look to the right, that is, in the opposite direction down Queen Anne 
Road from which the defendant came with his automobile, he did not 
turn again to look to the left until he saw this shadow in front of him. 

Neither the plaintiff nor the defendant have testified that they 
gave any warning, by blowing their horns, of their approach to the 
crossing. The plaintiff relies upon the Act passed by the Legislature 
in the session of 1915, chapter 156, and found on page 285, &c., and the 
particular part of said statute which is in the following language, and 
which is found on page 289, viz: “Every driver of a vehicle approach- 
ing the intersection of a street or public road shall grant the right of 
way at such intersection to any vehicle approaching from his right.” 
And it is contended by the plaintiff that, as he was approaching this 
intersection of the Queen Anne Road from the right side of the 
defendant, who was going south on the Queen Anne Road and being 
to the left side of the plaintiff, it was the duty of the defendant to 
have stopped his automobile and permitted him to cross at the inter- 
section of said streets, and the failure to do so, the plaintiff contends, 
is negligence on the part of the defendant sufficient to make him liable 
by the statute for the penalty thereof, and also negligence per se so as 
to make him, the defendant, liable to answer in damages. 

In a case somewhat similar, decided by the Supreme Court of 
New Hampshire, this rule is laid down: “If you find that Mr. ————- 
was disobeying the law of the road, and that his disobedience of the 
law of the road caused the accident, those facts will justify a verdict 
for the plaintiff, if the plaintiff was in the exercise of due care.” 

From the facts in this case it clearly appears to me that the act 
of the defendant, William I. Schnepp, when he attempted to cross 
Cedar Lane Road at this intersection, and while so doing looking 
down at his gears in the changing of them and not looking where his 
automobile was going, was an act of negligence on his part without 
regard to the statute, because it clearly appears to me that, if he had 
been looking ahead and not looking down at his gears, he could have 
seen the motorcycle before it struck him and could have turned east 
on Cedar Lane Rogd in time to have avoided the accident. And the 
next question is, was the plaintiff guilty of contributory negligence, 
because, if the plaintiff was guilty of contributory negligence, and if 
his negligence in connection with the negligence of the defendant 
caused the accident, why then the plaintiff cannot recover, notwith- 
standing the defendant was guilty of negligence. The statute says 
that the plaintiff had the right of way, that is the language: “Every 
driver of a vehicle approaching an intersection shall grant the right of 
way to the man approaching on his right.” The plaintiff was on the 
right side of Cedar Lane Road, he was approaching the intersection 
on the right of the defendant’s automobile, and under that statute he 
should have been granted the right of way at such intersection. But 
cin it be said that the plaintiff can ride towards such an intersection, 
even if the right of way is to be granted to him, without giving notice 
of some character of his approach, and without using due care in 
approaching said intersection. If that construction is to be placed 
upon the statute, then the only safety for men crossing the road is to 





IN RE PUBLIC SERVICE RAILWAY CO. 375 


practica!ly stop and see whether there isn’t some one coming on their 
right at such a degree of speed as the driver may see fit to exercise, 
or be subjected afterwards to the penalty of judgment against him 
because of accidents, 

I do not think the statute contemplates any such ruling, I think 
that the rule of due and ordinary care is still to be charged to any 
person whether he has the right of way or not, and from the facts in 
this case, I find that the plaintiff failed to exercise ordinary and 
reasonable care to avoid this accident. If he had either given notice 
of his approach, so that the defendant might have known he was 
coming, or had he looked to the left and up the road without driving 
straight ahead and not looking up at all after he turned to look to 
the right, he certainly would have seen this automobile before it 
came in front of him as a shadow. The automobile of the defendant 
turned eastward on Cedar Lane Road just before, or at the time of, 
the accident, and, in view of that fact, it seems clear to me that if he, 
the plaintiff, had looked and used ordinary care, he could have turned 
southerly with his motorcycle in time to have avoided the accident. 

I therefore find as a fact that not only was the defendant guilty 
of negligence at the time of the accident, but that the plaintiff was 
also guilty of contributory negligence, and that the accident was 
caused not only by the negligence of the defendant, but also by the 
contributory negligence of the plaintiff. 

The result is that judgment must go in favor of the defendant with 
costs. 





IN RE PUBLIC SERVICE RAILWAY CO. 


(Board of Public Utility Commissioners, November 9, 1915). 
Public Service— Discontinuance of Reduced Rate Tickets on Railways. 


In the matter of the discontinuance by Public Service Railway 
Company of the sale of tickets at a reduced rate for transportation of 
pupils in attendance at and traveling to and from schools over its 
several lines. 


Mr. L, D. H. Gilmour for the Company. 
Mr. Thomas A. Davis for Complainants. 
Mr. F. H. Sommer for the Commission. 


BY THE COMMISSION: On September 22, 1914, the Board 
entered an order suspending, for a period of two months, the increase 
in rates resulting from a discontinuance by the Public Service Rail- 
way Company of the sale of tickets for the transportation of pupils in 
attendance at schools, and traveling to and from schools over its sev- 
eral lines. The Board fixed October 9, 1914, Newark, as the time and 
place for hearing upon the question whether the increase is just and 
reasonable. On this date, on application of the Public Service Rail- 
way Company, the hearing was adjourned until November 20, and on 
the latter date was ordered continued until the “first Friday in July, 
1915, that the Board meets in Newark for formal hearings.” Sub- 
sequently the time and place of hearing were made July 12, 1915, at 
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Newark. Hearing was held on that date, and also in the city of 
Jersey City on July 14th, 1915, following which the matter went to 
conference. 

Following the adoption by the Board of its order of suspension, 
the respondent restored the old rate and agreed that no attempt 
would be made to discontinue the same because of the continuance 
of the date for hearing beyond the statutory period when, pending 
determination by the Board, its order of suspension can remain ef- 
fective. The rates which were discontinued are now in effect, and the 
issue to be determined is whether the increase, change or alteration 
which would result from their withdrawal would be just and reason- 
able and should be approved by this Board. 

For many years it has been the practice of the railway company, 
and its predecessors, to sell tickets to school children at less than the 
regular five cent rate, the school rate being about three cents. In 
many cases municipal ordinances passed before the enactment of the 
Public Utility Law required the company to transport school chil- 
dren at the reduced fare. The duty of the company to issue such 
tickets to the pupils of public schools is not questioned, but it is insisted 
that there should be no obligation on the part of the company to con- 
tinue the issue of such tickets to those attending business schools: 
(a) because such reduced rate to these schools results in an unreason- 
able preference; (b) because the regular fare of five cents to such 
persons is reasonable; (c) because a reduced rate to such persons is 
unjust and unreasonable to the company and to the other patrons of 
the railway; (d) because a classification of those to whom the re- 
duced rate school ticket is issued is itself unreasonable if it includes 
those attending private business schools. 

In 1911, immediately after the institution of this Board, by 
statute, the railway company made an attempt to discontinue the is- 
suance of all school tickets, but the Board suspended the proposed 
increase in fares, and, upon appeal by the company to the Supreme 
Court, the order of suspension was sustained, the Court holding that 
such rate and such classification was not an undue or unreasonable 
preference. (Publie Service Railway Co. v. Public Utility Commis- 
sioners, 81 N. J. Law 363.) As the present effort on the part of the 
company will result, if consummated, in an increase of fares, the 
burden of proving the necessity for and reasonableness of such in- 
crease rests upon the company. If it is an effort to force out of a 
classification, which has had the sanction of the company and the pub- 
lic for many years, a part of the class, the burden of showing the rea- 
sonableness of such action on its part likewise falls upon the com- 
pany. The only evidence offered in support of either proposition is 
the uncontroverted testimony that the business schools, pupils of 
which would be affected, are conducted for profit. In essence, there- 
fore, the company’s argument is as follows: 

All school children, except those attending business schools, are 
entitled to a reduced rate of transportation; those attending business 
schools should pay an increased rate, because such schools are con- 
ducted for pecuniary profit. The fallacy of the argument lies in the 
assumption that, because the teacher may receive a stipend from 
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the pupil for instruction, the latter shall be deprived of a right to 
which otherwise he would be entitled. There is probably nothing that 
sc manifests itself in the public policy of the State as its fixed purpose 
to further the education of the young, to the end that they may be 
fitted to assume the duties and responsibilities of citizenship. The 
citizenship at which the State aims is most likely to be found when 
the largest possible number are employed in useful pursuits. The 
business schools supplement the grammar school education, which the 
State gives, by giving a training for commercial employment to those 
of High School age who cannot or will not avail themselves of the 
High School course which the State furnishes. The business school 
course is shorter than the High School course. The end obtained, 
however, is largely the same, namely, the development of a citizenry 
intelligent and useful. To hold that the business school pupil of school 
age shall be denied the right to the same rate of fare as other children 
of school age, is to discriminate against him. To hold that because he 
pays for an education during the years of his school age, the more 
quickly to befit himself for a useful occupation, is in effect to penalize 
him for doing the thing, without expense to the State, that the State 
aims to do in pursuance of its public policy. 

The Supreme Court, in its opinion in the case above referred to, 
indicated that the practice of issuing school tickets to school children 
involved neither injustice nor discrimination; the company, either by 
agreement with the municipalities or on its own volition without 
agreement, having constituted itself an auxiliary of the State in furth- 
ering the cause of education. The company having failed to show 
that any reasonable distinction can be made between business school 
pupils and those of other schools, the Supreme Court decision would 
seem to include such pupils as among the school children to whom the 
giving of a reduced rate is not unreasonable nor preferential. 

It is the judgment of the Board that the Public Service Railway 
Company has not shown that the increase, change or alteration, which 
would be affected by the discontinuance of the sale of tickets for the 
transportation of pupils in attendance at schools, and traveling to 
and from schools over its several lines, is just and reasonable; the 
Board is not satisfied that such increase, change or alteration is just 
and reasonable and disapproves of the same. 





IN RE ESTATE OF SEID. 
(Essex Surrogate's Court, Nov. 24, 1915). 

Revocation of Letters of Administration— Power of Surrogate and of Surrogate’s Court. 
In the matter of the estate of Jacob Henry Seid, deceased. 
Mr. Harry Unger and Mr. A. Leslie Price for Petitioner. 

Mr. Frederick Jay for Administrator, Respondent. 


STICKEL, Surrogate: This is a petition to open a decree of 
the Surrogate made on the twenty-second day of September, A. D., 
1915, granting letters of administration upon the estate of Jacob 
Henry Seid, deceased, to Leopold Jay and to revoke the letters of ad- 
ministration issued pursuant to said order. 
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The aforesaid order granting letters of administration to Leopold 
Jay was made upon his duly verified application, which recited that 
the only next of kin and heirs at law of the said intestate were his father 
and mother and certain half-brothers and sisters; renunciations were 
produced from all of the aforesaid next of kin renouncing their said. 
right of administration and requesting the appointment of Mr. Jay. 

On the twenty-eighth day of September, A. D., 1915, Lillie Seid 
presented her petition to this Court setting forth that she is the law- 
ful widow of the said intestate, and as such entitled to administration 
upon his estate; that she had never renounced her said right of ad- 
ministration, nor had notice of any application for the grant of letters 
of administration upon the estate of the said intestate been served 
upon her, and praying that the aforesaid order appointing Leopold 
Jay administrator of said estate be opened and the letters issued 
thereunder revoked. 

The question is therefore presented squarely: Has the Surrogate 
power to open and set aside his decrees, where they have been en- 
tered or secured through fraud, inadvertence or mistake. 

While this question is one of the first impression in this State, 
so far as direct adjudications are concerned, still the trend of decision 
leads irresistibly to the conclusion that this power does exist. 

The power to vacate or open a judgment, or to set it aside is a 
common law power possessed by all Courts of general jurisdiction as 
a part of their necessary machinery for the administration of justice 
and for their protection against deceit and imposition. No citation of 
authority is necessary to support this principle. The power is in- 
herent in and to be exercised by the Court which rendered the de- 
cree, or judgment, and to that Court, and no other, the application to 
set aside the decree should be made. In re Straub’s Case, 49 N. J. Eq., 
264; affirmed 50 N. J. Eq., 795. In re Estate of John Phillips, de- 
cided by the Essex County Orphans’ Court, April 20th, 1914. And 
this power, being inherent, belongs to a Court merely as such, and 
does not depend upon a statutory grant of jurisdiction, although, of 
course, statutory regulations may either enlarge or abridge the com- 
mon law scope of thgs inherent power. 

That Probate Courts of general jurisdiction possess this control 
over their own decrees appears to be entirely settled. Hamberlin v. 
Terry, 1 Smedes & M. Ch. (Miss.), 589; in re Marquis, 85 Mo., 615; 
In re Coogan, 27 Misc. Rep., 563, 59 N. Y. Supp., 111; Morgan v. 
Dodge, 44 N. H., 255, 82 Am. Dec., 213; Waters v. Stickney, 12 Allen, 
(Mass.), 1-15. As was said by the Supreme Court of Massachusetts, 
in the last cited case: 

“This power does not make the decree of a Court of Probate less 
conclusive in any other Court, or in any way impair the probate juris- 
diction, but renders that jurisdiction more complete and effectual and 
by enabling a Court of Probate to correct mistakes and supply defects 
in its own decrees, better entitles them to be deemed conclusive upon 
other Courts.” 

That the Orphans’ Courts of this State have this power must be 
regarded as settled. In re Clement’s Appeal, 25 N. J. Eq., 508; Githens 
v. Goodwin, 32 N. J. Eq., 286; Vincent v. Vincent, 70 N. J. Eq., 272. 
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Does then the Surrogate hold a Court and is that Court a Court 
of general jurisdiction? In Steele v. Queen, 67 N. J. L., 99, the Su- 
preme Court held that the Surrogate, in probating wills, granting 
letters of administration, appointing guardians, and in exercising like 
functions, acts judicially and holds a Court, and compelled the Sur- 
rogate of Hunterdon County to “make a certificate as ‘P. A. Q., Sur- 
rogate and Judge of the Surrogate’s Court,’ and ‘P. A. Q., Surrogate 
and Clerk of the Surrogate’s Court,’ and thus legally exemplify a rec- 
ord of his office under the Act of Congress.” 

Mr. Justice Fort, in his opinion in that case, carefully reviews 
the more important functions of the Surrogate, such as the probate of 
wills, the grant of administration and the issuance of letters of guard- 
ianship and then states: “It would be difficult to set up a more com- 
plete line of judicial functions and powers than are given by the 
statute to Surrogates.” 

And yet in addition to the functions enumerated by Mr. Justice 
Fort, the Surrogate has power, by statute, after taking testimony, to 
declare a man dead, who has been absent from, or concealed him- 
self in the State, for more than seven years, Laws 1911, page 538; to 
determine disputes as to residence of iitestates, in re Russell’s 
Estate, 64 N. J. Eq., 313, 53 Atl. Rep., 169; to revoke and control 
letters of guardianship issued by him in certain classes of cases, Sec- 
tions 38 and 43, Orphans’ Court Act, C. S., Vol. 3, pages 3826, 3827, 
and by recent statutes to declare null and void letters testamentary 
and of administration under certain circumstances, Laws 1912, page 
551; to apoint an officer in a foreign State to take testimony as to 
the execution of a will, or to deputize certain resident officers to take 
such testimony in a foreign State, P. L. 1913, page 102; while the 
Legislature of 1915 extended the Evidence Act as regards the taking 
of despositions de bene esse, or upon intérrogatories, to include the 
Surrogate’s Court, P. L., 1915, page 141, and granted the power to 
the Surrogate to issue subpoenas and to enforce the observance there- 
of, P. L., 1915, page 140. 

In the very recent case of Crawford v. Lees, 93 Atl. Rep., 201, 
Vice Chancellor Leaming, after an extended review of the history 
and jurisdiction of the Surrogate, said that, “a grant of probate and 
letters testamentary made by a Surrogate, which conforms to the 
requirements of the statute as to form and proofs, is as conclusive 
as a similar grant made by the Ordinary,” upon the ground that “in 
the absence of fraud of the parties, a judgment of a Court of general 
jurisdiction cannot be collaterally impeached, if the Court had juris- 
diction of the subject matter of the controversy and the parties ;” and 
that the Surrogate’s Court cannot “be regarded as a Court of in- 
ferior jurisdiction, when considered in connection with the duties 
which it is required to perform;” and proceedings before the Surro- 
gate are here placed upon precisely the same plane as those of the 
Orphans’ Court, or even common law Courts of general jurisdiction, 
so far as collateral impeachment is concerned. 

Mr. Justice Fort, in Steele v. Queen, supra, after quoting the 
Courts of Errors and Appeals as to the powers and jurisdiction of 
the Surrogate in Ryno’s Exr. v. Ryno, Admr., 27 N. J. Eq., 522 where 





380 THE NEW JERSEY LAW JOURNAL. 


it is said that, “his decree, until reversed, is both conclusive and 
final,” says: “It is only a Court that can make a decree in a proceed- 
ing in rem which is conclusive and final, unless reversed on appeal 
by a Court of appellate jurisdiction.” 

It being established, therefore, that the Surrogate, in granting 
letters of administration, performs a judicial function and that he 
holds a Court, and that this Court, the Surrogate’s Court, is a Court 
of general jurisdiction, and that Courts of general jurisdiction, pro- 
bate as well as those of common law, possess the inherent power of 
opening, setting aside, or vacating, their decrees when entered or 
secured by or through fraud, mistake or imposition, it logically fol- 
lows that this same power inheres in and is exercisable by the Surro- 
gate’s Court, unless some statutory restriction or abridgement of it 
exists. 

Counsel for the administrator contends that such restriction or 
abridgement exists by virtue of section 201 of the Orphans’ Court 
Act. This section is as follows: 

“Any person aggrieved by any order, or proceeding of a Surro- 
gate in proving an inventory, or granting letters of administration, or 
of guardianship, may, by filing a petition of appeal with the Surro- 
gate within twenty days after such order of proceeding, appeal there- 
from to the Orphans’ Court, which appeal the said Court shall hear 
in a summary way, and affirm, or reverse the order, or proceeding, 
complained of, either wholly, or in part,” C. S. Vol. 3, page 3888. 

That this section does not limit, abridge, or restrict the inherent 
common law power of the Surrogate to open and vacate his decrees, 
seems to be clear. The section simply confers a right of.appeal. The 
proviso that the appeal shall be heard in a summary manner is 
merely a method or practice of hearing the appeal. If this section 
could be said to destroy the power of the Surrogate to open his de- 
crees, where they have been secured by fraud, then, because Section 
204 of the Orphans’ Court Act provides an appeal to the Prerogative 
Court from the Orphans’ Court, and because on such appeal a new 
trial is had, based upon the testimony taken in the Orphans’ Court, 
and additional testimony taken in that Court when required, the 
Orphans’ Court would lose its right to open and vacate its decrees. 
That the Orphans’ Court possesses this power, despite the appeal 
section, is unquestioned. Vincent v. Vincent; Githens v. Goodwin, 
supra. Indeed, if the administrator’s contentions are sound, no Court 
could open or set aside its decrees for fraud, where an appeal could 
be taken or there exists some method of review in an Appellate Court. 

The relation between the Surrogate and Orphans’ Court as to 
appeal is somewhat analagous to that existent between the Justice’s 
Court and the Common Pleas Court, and yet the Justice’s Court had 
and has power to set aside its judgment where it has been secured by 
fraud. See Griffith’s Law Reg. 

While, as has been said before, there is no express decision as to 
the Surrogate’s power to modify, or revoke, his decrees, there is 
dicta which clearly indicates that our Courts assume the existence of 
this power. Thus in Ryno v. Ryno, supra, where the question was as 
to probate which had been granted by the Surrogate, the Court of 
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Errors and Appeals said: “If the probate of the Will were irregular, 
or voidable, for any cause, the remedy of the husband was by appeal 
to the Ordinary, or by proceeding for the revocation of the letters.” 
See also in re Straub’s case, supra. 

Upon application to the Essex Co. Orphans’ Court for revoca- 
tion of letters of administration issued by the Surrogate to Josephine 
Phillips, Judge Martin decided that the Orphans’ Court had no juris- 
diction to revoke such letters, and, in the course of his opinion, stated 
as follows: “The Surrogate holds a statutory Court, and a grant of 
letters of administration by him is a proceeding in rem, resulting in a 
judgment which may not be impeached collaterally and may be at- 
tacked in this Court by appeal only. It may be proper to apply to 
the Surrogate to revoke the letters of administration, but this Court 
has no jurisdiction at this time in this proceeding.” In re Estate of 
John Phillips, supra. 

Little help can be obtained in the decision of this question from 
an examination of the decisions of other States, as the constitution 
and practice of our Surrogate Court is peculiar to itself. Still, in 
Pennsylvania, where the Register of ‘Wills is an elective officer, and 
frequently not a lawyer, and is by virtue of his office Register of the 
Orphans’ Court, and as Register holds a Court, and in admitting 
wills to probate and granting letters of administration, acts judicially, 
he has power to set aside his decree granting letters of administration, 
when entered improvidently or through fraud. Kerns Estate, 212 
Pa. 57. 

That the Surrogate, therefore, may review and set aside his 
decree when unlawfully made, and where it has been secured through 
fraud or imposition practiced upon him, is undoubted and it is so 
determined. “ 

Having determined that this power rests in this Court, the next 
question to decide is whether the facts in this case warrant the ex- 
ercise of this power. 

The burden of proof is upon the applicant to establish the fraud. 
The proof is uncontradicted that Lillie Seid, the applicant, was the 
lawful wife of the decedent, Jacob Henry Seid, at his death; that 
they had been living separate and apart for some years prior to his 
death; that the father, mother and half-brothers and sisters of the 
decedent all signed renunciations as next of kin of the decedent, re- 
nouncing their right of administration in favor of Leopold Jay; that 
in consulting Mr. Frederick Jay and in making the arrangements to 
secure administration on the estate of the decedent, the half-sister, 
Anna Heligman, acted as spokesman for the other next of kin; that, 
prior to the death of the decedent, she knew that he was married, and 
knew he had a wife living; that, despite this fact, upon being asked 
by Mr. Jay as to whether the decedent left a wife, she had replied in 
the negative. Upon the arrival of the applicant, the day after the 
grant of administration, Anna told the applicant that they (the 
family) had looked for her at the funeral and had delayed the funeral, 
thinking she might come. Louis Newmark, a witness produced by 
the applicant, testified that the morning of decedent’s death he had 
asked Samuel Seid, a half-brother, whether decedent’s wife was a 
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Jewish or Gentile woman, and Samuel had said she was a Gentile. He 
also testified that, after the grant of administration Seid said, “he 
didn’t consider it any crime, or sin, to take this money, as Mrs. Seid 
had not been living with him” (decedent), and that, upon Newmark 
reproaching him, Seid said: “What’s the difference?” Mrs. McCarty, 
another disinterested witness, testified also that she warned Samuel 
Seid before the funeral not to touch any of the decedent’s belongings, 
as there was a wife in the case. Mrs. Seid states that although she 
arrived in Newark from Pittsburgh the day after the grant of ad- 
ministration and met Anna Heligman, Samuel Seid and the mother 
and father of decedent, nothing was said to her about the grant of ad- 
ministration, and indeed that Samuel and Anna tried to get the ap- 
plicant to release her claim to the decedent’s wages, on the plea that 
decedent’s father needed the money. At this time administration 
had been granted and the bank books were in the possession of the 
next of kin. 

The evidence is entirely uncontradicted that the next of kin knew 
at the time they applied for the grant of letters upon this estate, 
through their agent, that the decedent had left a widow him surviving, 
and I am satisfied that they intended to, and certainly did, impose, 
not only upon this Court but upon Mr. Leopold and Frederick Jay as 
well, and thus, through imposition and concealment of facts, secured 
the grant of administration to their nominee without notice to the 
widow of the intestate. 

The decree granting letters of administration to Leopold Jay 
upon the estate of Jacob Henry Seid, deceased, will be set aside and 
letters of administration issued to said Leopold Jay revoked. 





That a provision in a contract to settle an action for breach of 
promise of marriage, to pay plaintiff a specified amount three years 
after date if she is then alive and unmarried, is void as in restraint of 
marriage is held in the Iowa case of McCoy v. Flynn, L. R. A. 1915D, 


1064, 
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MISCELLANY 


RIGHT OF DOWER. 


The following recently ap- 
peared in the Paterson “Press- 
Guardian” as a communication: 

In the ‘Heard and Seen 
column of the Paterson ‘Press- 
Guardian,’ Thursday, November 
11, under the heading, ‘Right of 
Dower,’ there appeared quite an 
interesting discussion of said 
right, but the writer fears that a 
wrong impression has _ been 
created relative to the dower right 


’ 


of women, and that an increased 
doubt and alarm have been caused 
whereas as matter of fact, no 
worry need be felt over the law 
passed in the early part of the 
present year, enacting that “the 
estates and interests of dower, 
and right of dower and curtesy be 
and the same are abolished here- 
by.” The remainder of the sec- 
tion reads as follows: “Provided, 
however, that nothing in this act 
shall affect any of such estates or 
interests which may have become 
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vested heretofore.” (Section 7, 
Chapter 31, Laws, 1915, p. 61-65.) 

The above section has reference 
only to those dower rights which 
had become vested by reason of 
the death of the husband before 
the passage of the new law. The 
dower right of a woman before 
the death of her husband is a mere 
inchoate interest, and is not an 
estate. The Legislature may 
abolish this inchoate dower. Such 
is the weight of opinion. But the 
Legislature in New Jersey has not 
abolished said dower right though 
it would appear to be the case on 
reading section 7 of the statute. 
However, section 6 reads as fol- 
lows: 

“In all cases where any person 
shall die seized of any lands, tene- 
ments, or hereditaments, in his or 
her own right in fee simple, with- 
out devising the same in due form 
of law leaving him or her a widow 
or husband surviving, such wid- 
ow or husband, as the case may 
be, shall take and have a life 
estate in one-third of such lands, 
tenements and _ hereditaments: 
provided, this section shall not af- 
fect the right of such husband or 
widow to take such lands, tene- 
ments and hereditaments in fee 
simple as provided for in section 
6 of the act to which this is sup- 
plemental, the same being section 
3 of this act.” 

The husband’s curtesy and the 
widow’s dower are placed on an 
equal basis, by virtue of the above 
section 6, consequently the men 
only have cause for alarm, since 
now they participate in but one- 
third of the real estate possessed 
by the wife and not in all of said 
estate which the curtesy right 
gave them. On the other hand 
the widow has not been deprived 
of anything by the new law. She 
still has her dower right, even 
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though the legislators have en- 
acted that both curtesy and 
dower are abolished. 

The husband should of course 
make his will, but should he fail 
to do so, and die intestate, the 
widow may rest assured that she 
still has her dower right, though 
the Legislature may for some rea- 
son or other object to the word 
dower. 

We cannot very well enter into 
a full discussion of the subject of 
dower right in this limited space. 
Our present interest is centered 
on the case where the husband 
dies intestate, possessed of real 
property. The widow takes her 
third. The “Press - Guardian” 
ventures to the contrary. The 
question might have been one 
where the husband had willed 
away from his wife, all his prop- 
erty including real estate, or 
where he had conveyed realty, af- 
ter the passage of the new law, 
without joining his wife in the 
deed. Such cases are debatable. 
The statute of 1846, found in the 
Laws of New Jersey, 1847, Chap- 
ter 4 Page 71, in which the wid- 
ow’s dower right is defined, has 
of course the correct definition of 
dower which does not limit the 
right to real property seized by 
the husband at the time of his 
death, but at any period during 
his life-time. Now the statute of 
1915 which is amendatory of the 
above statute, limits its applica- 
tion to those cases where the per- 
son “dies” seized of any lands, 
tenements or hereditaments. 


BriAN C. BULLEN. 





RESIGNS FOR RELIGIOUS REASONS. 


The newspapers report that 
Mr. J. Norman Shinn, with an 
office in the Bartlett Building, 
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Atlantic City, but a resident of 
Pleasantville, has asked Governor 
Fielder to cancel his notary public 
commission, and the Supreme 
Court to revoke his license to 
practice law, because of his inter- 
pretation of Matt. V: 33-37. We 
do not quote these verses as it is 
presumed all lawyers are familiar 
with them. 





TWO MORE LAWYERS ASTRAY. 


Basing his action upon a recom- 
mendation in a memorandum by 
Vice-Chancellor Howell, Chancel- 
lor Walker, on Nov. 16, suspended 
Mr. Charles A. Trimble, of Eliza- 
beth, from practicing as a solicitor 
of the Court of Chancery for a 
period of one year. Mr. Trimble 
was charged with unprofessional 
conduct in the handling of divorce 
proceedings he was retained to 
institute by Mrs. Gertrude Haw- 
kins. 

On Oct. 27, Mr. Charles Har- 
vey, who is practicing law at 
Belmar, and was accused of em- 
bezzling $7,750 by Mrs. M. M. 
Crosbie, of Asbury Park, was ar- 
raigned before* County Judge 
Rulif V. Lawrence. Harvey 
pleaded not guilty and was com- 
mitted to jail to await trial. On 
Nov. 10, he pleaded non vult. 





ANECDOTE OF JUSTICE FULLER. 


Shortly before his death, the 
late Chief Justice Fuller presided 
at a church conference. During 
the progress of a heated debate a 
member arose and began a tirade 
against universities and educa- 
tion, thanking God he had never 
been corrupted by contact with a 
college. 


“Do I understand the speaker 
thanks God for his ignorance?” 
interrupted the Chief Justice. 

“Well, yes,” was the answer; 
“you can put it that way if you 
want to.” 

“All I have to say then,” said 
the Chief Justice, in his sweetest 
musical tone, “is that the member 
has a good deal to thank God for.” 
—Pathfinder. 





““rwoO HONEST MEN.” 


Some years ago, when the late 
Judge M was holding court 
in one of the interior counties of 
Maine, a case was called which 
had long been in litigation. The 
costs considerably exceeded the 
amount at issue, and the Judge, 
thinking it impracticable to keer 
the suit longer in court, advised 
the parties to refer the matter, 
whereupon they assented and 
agreed to refer the case to three 
honest men. 

The Judge said the case in- 
volved some legal points which 
would require one of the referees, 
at least, to have a knowledge of 
law ; therefore, he would suggest 
the propriety of their selecting 
one lawyer and two honest men. 
—Exchange. 








DEATH OF ENOCH I. SMITH. 


The Belvidere “Apollo,” of Oct. 
14th, reported the death, on the 
week previous (date not stated), 
of Mr. Enoch Irvin Smith, of 
Chester, Morris county, aged 68 
years. Mr, Smith, it says, studied 
law in Belvidere with the late 
Judge Jehiel G. Shipman, but no 
other facts are stated. We find, 
however, he was admitted to 
practice law at the November 
Term of the Supreme Court, 1874, 
but was not made a counselor. 
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